Shawnee County CDDO
Affiliate Meeting
April 11, 2016

Present: Tim Gorton, SLI; Mary Stafford, Exploring Life; Antonio Castaneder, LHTC;
Ramona Macek, ESCF; Robert Smith, CDDO; MaryAnn Hughes, Sunflower Supports; Billy
Lewis, S & L Ranch

Phone: Merilee Larson, Lifeworx; Ben Swinnen, EVF

. CDDO Updates:

>
>

>

February 2016 and March 2016 Affiliate Report Overview — See Attachments
SLI and other case management agencies have been working with providers with
defining goals for individuals in services. Exploring Life is working on group goals.
Goals should be structured on the persons preferred lifestyle. It was stated that
SLI is working on a format that reflects the persons preferred lifestyle and a
description of measurable goal(s). Goals should include what the goal is and
what is needed to obtain the goal Goals should be reviewed at each PCSP
meeting. How to track is up to each provider.
S & L Ranch shared the Psychotropic medication tracking they have developed.
Sabrina to forward a copy of the KNI Tracking for psychotropic medications.
Discussion on Therap and how it works with tracking. There is a cost per person.
Heartland is compatible with Therap. It was stated that the reason for tracking is
that some individuals have been on the same medications for years without
being reviewed or changed. Valeo has updated forms for making an
appointment and Crisis Intake.
The CDDO is working on scheduling trainings. There was a discussion on when is
the best time of day to offer trainings. One suggestion was to train and provide
materials to supervisors to train their staff.
Exploring Life shared that due to a recent event they learned that it is a Federal
rule that a staff person must be paid overtime for anything over 40 hours per
week not pay period.

a. Itis not considered separate entities such as day and residential

services.
b. If a person owns their own home staff is not considered a companion
as they are there to provide a service.
€. Overnight sleep staff must be provided their own bedroom.

d. Itis considered overtime if a staff person works with the same
individual even if they are at different agencies.

e. Staff is to be paid overtime when they go on vacations with persons
served. They must be provided a separate room while on vacation.

f. Staff cannot volunteer in the same capacity that they earn a wage.



» Discussion on Corrective Action Plans. There are no longer verbal warnings. The
QMS send the report to their supervisor to be reviewed. A Notice of Deficiency
(NOD) sent to the provider who has 14 days to appeal. If a corrective action plan
(CAP) is not received within the 14 days it is considered to be Non-Compliant and
the agency will be fined $125 per day until they are found to be in compliance.

» The State is still deciding on who should be responsible for the MR-4’s. They had
suggested the Assessors be responsible. The argument is that the assessors are
not determining tier levels.

» Three individuals came off the waiting list.

Il. Guest Speaker: Dan Hermreck, TARC, Training Coordinator. (Handouts) Dan recently
attended Train the Trainer training DSPaths Basic Certificate program. The program was
created by the Ohio Alliance of Direct Support Professionals. There are 10 modules each
module is three hours ach for a total of 30 training hours. Upon completion the
individual will receive a Basic Certificate in Direct Supports. TARC has been approved to
teach these modules. The cost is $200 per person.

Providers have the option to purchase the kit for in-house training. Dan has been
certified to train the trainer if a provider chooses to purchase the kit. The cost of the kit
is based on the size of the agency. It has not been decided on what or if there will be a
fee for Dan to train if a provider purchases the kit.

IV. Other
» Exploring Life will be breaking ground soon for their new building at 1815 SW
Fairlawn.
» EVF met with the Secretary of KDADS who toured the facilities and had lunch
with their individuals in services.
» RICO Services — Kim Strunk has resigned as Director. Vince Garcia is now
Director.

Next meeting is scheduled June 13, 2015 at 2 pm



February 2016

Shawnee County CDDQO Affiliate Report

Individuals receiving service: 1051
859 adults; 192 children

e 280 Receiving in home supports

e 590 Receiving day services

e 494 Receiving residential; 482 adults,
(12 children’s residential)

e 987 Receiving TCM

Determined Eligible: 7
Determined Ineligible: 4
Re-entry: 0
Incoming Transferred: 3
Outgoing Transferred: 2
Individuals in Crisis Year to Date: 13
(July 1, 2015 - June 30, 2016)
Crisis Request Reviewed: 0
Crisis Request Approved: 0
Crisis Request Denied: 0
Crisis Request Pended: 0
Individuals exiting Medicaid Services: 2
Provider Changes
¢ Day:9
¢ Residential: 3
¢ Case Management: 6
.

In-Home Support Providers
(FMS, SHC): 9

Individuals not yet selecting case
management: 64

Medicaid Eligible: 43
Non-Medicaid Eligible: 21

*Note: Due to POC process changes,
provider change information is uncertain at
this time.



March 2016

Shawnee County CDDQO Affiliate Report

Individuals receiving service: 1049
860 adults; 189 children

e 277 Receiving in home supports

e 590 Receiving day services

e 496 Receiving residential; 483 adults,
(13 children’s residential)

e 985 Receiving TCM

Determined Eligible: 1
Determined Ineligible: 1
Re-entry: 4
Incoming Transferred: 3
Outgoing Transferred: 1
Individuals in Crisis Year to Date: 13
(July 1, 2015 - June 30, 2016)
Crisis Request Reviewed: 3
Crisis Request Approved: 0
Crisis Request Denied: 0
Crisis Request Pended: 3
Individuals exiting Medicaid Services: 0
Provider Changes
¢ Day:5
¢ Residential: 5
¢ Case Management: 6
.

In-Home Support Providers
(FMS, SHC): 5

Individuals not yet selecting case
management: 64

Medicaid Eligible: 43
Non-Medicaid Eligible: 21

*Note: Due to POC process changes,
provider change information is uncertain at
this time.
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DSPATHS Credentialing Program

Basic Certificate

The Basic Certificate is a course of study that gives the student a basic knowledge of the skills
required to become a Direct Support Professional. The DSPATHS Certification requires thirty (30)
hours of classroom instruction. The Basic Certificate is equivalent to the first ten (10) modules of the
Certificate of Initial Proficiency (CIP) from the DSPATHS Credentialing Program.

Module 101- Overview of Intellectual and Developmental Disabilities

This class discusses the causes of five common developmental disabilities as well as their potential
physical and intellectual consequences. The class begins with an overview of four general types of
developmental disabilities (nervous system disabilities, sensory-related disabilities, metabolic
disorders, and degenerative disorders) and their most common causes. Next the class reviews five
types of developmental disabilities, including intellectual disabilities, cerebral palsy, autism
spectrum disorders, down syndrome, and epilepsy. Finally, the class will instruct students in the
basics of Medicaid Waiver Funding for people with developmental disabilities.

Module 102 - History of Services to People with Disabilities
This class reviews the trends in public care for people with developmental disabilities from the mid-

1800s to the present time in order to examine the persistent issues involving the rights, roles, and
status of individual with disabilities. Students review early institutional growth and societal attitudes
toward people with disabilities including the development of societal attitudes in favor of
segregation, involuntary sterilization, and euthanasia. This class discusses more historically recent
developments in national policy and social movements affecting individuals with disabilities
including social security amendments, the parents movement, disability rights movement.

Module 103 - Ethics on the Frontline
This class investigates the nine areas of the NADSP Code of Ethics and uses this code of ethics to

make ethical decisions and to resolve ethical dilemmas. This class employs the use of scenarios and
small group activities to apply the code of ethics to realistic DSP work situations.

Module 104 - Supporting Health and Safety (also available online)
This class prepares the candidate to support the individual in best managing their health and safety

including a discussion of best practice in preparing and administering medication and recognizing
and responding to medication side effects, including the management and tracking of health care
delivery, health status and health related assessments. Students will also investigate their own role




Ohio Alliance of Direct Support Professionals
P.O. Box 9853
Cincinnati, Ohio 45209

& 866/862-2322
> /

.S
&S
%part P‘Q'\Q‘ www.oadsp.org

DSPATHS Credentialing Program

and responsibility in the area of ensuring health and safety of the persons for whom they provide
support through the teaching and encouragement in the practice of following a healthy diet.

Module 105 - Providing Personal Care with Dignity
This class describes and explains the direct support professional’s role in meeting the daily personal

care needs of the supported person. The person care support processes discussed and described
include assisting a person with oral hygiene, bathing, dressing, shaving and lifting and transferring
people safely. The class also identifies numerous assistive devices to make support in these areas
safer, more thorough and more efficient as well as devices that may be used to enhance the
supported person’s control and independence.

Module 106 - The Direct Support Professional as Teacher
This class discusses the effective teaching skills of a competent DSP in depth. Students will

investigate concepts related to how the intellect functions, with a strong focus on understand their
own preferred learning style and the learning styles of others and then applying this understanding
to their teaching methodology when working with individuals they support to learn new skills. A
focus is made in this class of using multi-sensory instruction to help individuals to process
information as well as determining the ‘Multiple Intelligences’ of individuals and then incorporating
that information into teaching techniques.

Module 107 - Individual Service Planning and Self-determination
This class will focus on the components of an Individual Service Plan and help the candidate to

understand and apply the components of a person-centered-planning process to their support of
individuals with developmental disabilities. Students will work together in activities designed to
assist them to develop skills in gaining information about a person’s strengths, preferences, and
dreams. Students will discuss the elements, goals and process of the individual plan and the
importance of facilitating natural partnerships in the design of supports to assist the individual to
achieve greater levels of power and control in their lives and supports.

Module 108 — Fundamentals of Effective Documentation (also available online)

The focus of this class is to inform students of best practice in professional documentation.
Students will identify types of documentation that are required for the direct support professional
on the job and the purpose of each type, discussing ten guidelines that assure documentation
adheres to legal, ethical and programmatic
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DSPATHS Credentialing Program

Module 109 - Providing Behavioral Supports and Principles of Positive Intervention Culture
In this class the students will discuss the analysis of challenging behavior with an emphasis on

techniques and tools used to gather data toward achieving an understanding of the function or
meaning of an individual’s challenging behavior. Describe and discuss the purpose of a behavioral
analysis. This class will emphasize that there is a function to challenging behavior, and for
challenging behavior to persist over time, it must be meeting a need for the individual. Students will
discuss the concept that for behavior support techniques to be successful a replacement behavior
must be taught in order assist the individual to meet the need being met by the challenging
behavior in a more acceptable manner. This class will emphasize the importance of team process in
positive behavior support and end with a discussion about how success in helping a person with
challenging behaviors is dependent on the existence of positive and supportive relationships.

Module 110 — Unusual Incidents, Major Unusual Incidents and Incident Report Writing (also
available online)
This class guides students in a thorough understanding of the rules and definitions of Major Unusual

Incidents and assists them in understanding how those rules and regulations determine what needs
to be documented when experiencing an incident affecting an individual with a developmental
disability served by the candidate. The class will work together to identify factors which affect the
quality of incident reports. Students will discuss elements that affect memory and recall with a
focus on reducing factors with negatively impact the completeness and accuracy of incident reports.
These concepts are emphasized in class activities involving video clip scenarios requiring students to
recall information presented.

For More Information

For More Information visit: http://www.oadsp.org/

Contact: oadsp.dspaths@gmail.com or 866-862-2322
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Providing Advanced Training
in Human Services

Basic Certificate Candidate Reqistration Form

Registration Date: Course Start Date:
Candidate Name:
Other names used: Date of Birth: Gender: o Male o Female

Ethnicity (Optional): o African American o Native American o Hispanic o Asian o African o Appalachian:
o Caucasian- non Hispanic o Other:
Home Address:

Cell Phone Number: Home Phone Number:
E-Mail Address:

Years of Experience as a Direct Support Professional (DSP):
If not currently a Direct Support Professional, position held:
Highest Level of Education:

Please check one: o Agency Provider o Independent Provider:
Name of Agency, if agency provider:
Agency mailing address:
Agency phone number:
Name of Supervisor: Supervisor’s E-mail:
Supervisor’s mailing address:
County in which services are provided:

Candidate statement of acknowledgment:

“I certify that | meet all of the state requirements to provide services to persons with developmental disabilities.”

Candidate’s Signature: Date:

*Training requirements may be met upon the completion of this course.
**|t is ultimately the responsibility of the candidate’s employer to verify the above statement, and maintain ongoing
certification requirements.

FOR OFFICE USE ONLY

DSPATHS Region/Licensed Entity: Course start date:
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TARC is offering the ten training modules that make up the DSPaths Basic Certificate program. DSPaths was created by the Ohio
Alliance of Direct Support Professionals (OADSP) and is nationally accredited by the National Alliance for Direct Support Profes-
sionals (NADSP). While these trainings are designed for Direct Support Professionals, they are open to anyone working with and
for people with developmental disabilities.

The fee to participate in these trainings is $200 per person. (This fee covers all 10 modules, but you must register for each module
session you wish to attend. Space is limited.) Each module is three hours long, and the modules can be taken in any order. We
hope to offer more sessions in the future. If you have questions, please contact Dan Hermreck at dhermrec@tarcinc.org or 785-
506-8650.

Module number Module title Dates Time
DSPaths 101 Overview of Intellectual and Developmental Disabilities May 3, 2016 1:00 p.m. to 4:00 p.m.
May 31, 2016 1:00 p.m. to 4:00 p.m.
DSPaths 102 History of Services to People with Disabilities June 14, 2016 1:00 p.m. to 4:00 p.m.
DSPaths 103 Ethics on the Frontline June 28, 2016 1:00 p.m. to 4:00 p.m.
DSPaths 104 Supporting Health and Safety July 5, 2016 1:00 p.m. to 4:00 p.m.
DSPaths 105 Providing Personal Care with Dignity June 29, 2016 1:00 p.m. to 4:00 p.m.
July 26, 2016 1:00 p.m. to 4:00 p.m.
DSPaths 106 The Direct Support Professional as Teacher August 9, 2016 1:00 p.m. to 4:00 p.m.
DSPaths 107 Individual Service Planning and Self-determination August 23, 2016 1:00 p.m. to 4:00 p.m.
DSPaths 108 Fundamentals of Effective Documentation August 30, 2016 1:00 p.m. to 4:00 p.m.
DSPaths 109 Providing Behavioral Supports and Principles of Positive June 15, 2016 1:00 p.m. to 4:00 p.m.

Intervention Culture July 6, 2016 1:00 p.m. to 4:00 p.m.

September 27,2016  1:00 p.m. to 4:00 p.m.

DSPaths 110 Unusual Incidents, Major Unusual Incidents and Incident  October 5, 2016 1:00 p.m. to 4:00 p.m.
Report Writing

TARC Daths

Service. Support. Advocacy.

in Human Services




From:
To:
Cc:

Benoit Swinnen
Billie Padilla
Sabrina Winston

Subject: Fact Sheet 79G - Wage and Hour Division (WHD) - U.S. Department of Labor

Date:

Tuesday, April 12, 2016 10:26:09 AM

Attachments: 79aflowchart.png

http://www.dol.gov/whd/regs/compliance/whdfs79g.htm

Fact Sheet 79G - Wage and Hour
Division (WHD) - U.S. Department of
Labor

Wage and Hour Division (WHD)
(March 2014) (PDE)

Fact Sheet #79G: Application of the Fair Labor Standards Act to Shared
Living Programs, including Adult Foster Care and Paid Roommate Situations

The Department of Labor (“Department”) published a Final Rule on October 1,
2013 extending minimum wage and overtime pay protections under the Fair Labor
Standards Act (“FLSA”) to many direct care workers (such as home health aides,
personal care assistants, and workers in similar occupations) who provide essential
home care assistance to people with disabilities and older adults. The Rule takes
effect on January 1, 2015.

Simultaneously with this Fact Sheet, the Department is publishing Administrator’s
Interpretation 2014-1 (*Al”) discussing how longstanding FLSA principles apply
to “shared living programs.” These are programs that provide supports and services
allowing people with disabilities and older adults to live in their own homes or in
family homes in their communities, as opposed to in congregate settings like group
homes or institutions, and in which the individual receiving assistance and the
worker providing it live and share a life together. These programs are referred to by
various titles, such as “adult foster care,” “host home,” “paid roommate,”
“supported living,” or “life sharing.”

This Fact Sheet, along with the Al, provides guidance on how the FLSA’s
requirements may apply to home care work that occurs in shared living
arrangements. Because the design of shared living programs can vary greatly, the
guidance in this Fact Sheet is not intended to be a substitute for a fact-specific
analysis of any particular shared living program and, importantly, any particular
arrangement for services under that program.

Terms within and scope of this Fact Sheet
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Throughout this Fact Sheet, the term “consumer” refers to an individual receiving
services and “provider” refers to the individual providing those services. Where the
term “consumer” refers to the person receiving services as a potential employer for
purposes of the FLSA, it is used as shorthand; a consumer or that person’s family,
household member, or other representative could be the employer. The term “third
party” refers to any entity other than the consumer or the consumer’s family or
household that is involved in administering a shared living program, such as a state,
local government, or private agency and that might be a provider’s employer as
well.

The common characteristic of shared living programs is that they involve a
consumer and a person providing paid services living and sharing a life together in
a private home. The specific arrangements will vary greatly across programs,
states, and the preferences and needs of the individuals receiving the supports and
services. Shared living programs are most commonly funded through Medicaid, but
they may also involve other public or private funding. Although these programs
are known by a range of names, for purposes of the FLSA, it is the particular facts
of the arrangement between a provider, consumer, and, if relevant, third party that
determine whether and how the FLSA applies, not the name or characterization of
the program.

Regardless of what they are called in a particular state, group homes or other
models involving workers coming into a home for shifts to provide care do not
constitute shared living as the Department is using the term here and are, therefore,
not within the scope of this Fact Sheet. Nor are personal arrangements where an
employment relationship clearly does not exist (for example, an individual who
provides care for a spouse or child with a disability without the expectation of
compensation, or an individual who shares an apartment with an individual with
disabilities based on friendship or mutual convenience without providing any
formal services to the individual and without any expectation of compensation).
Additionally, the analysis below does not address workers, sometimes called
respite workers, hired to provide assistance when the provider is unavailable or
otherwise needs relief from his or her responsibilities. While such a worker is likely
to be entitled to FLSA minimum wage and overtime pay protections, that
determination requires a separate assessment of the circumstances of the
individual’s work arrangement.

FLSA Analysis for Different Shared Living Models

A provider is entitled to receive at least the federal minimum wage and overtime
pay in any workweek in which the FLSA applies. The FLSA applies if three factors
are present: there is an employment relationship (in other words, the worker is an
employee rather than an independent contractor); the employer is a covered
employer (in other words, the employer is of the type or size that must comply with
the Act); and the employee is not exempt (in other words, an employer may not
claim any exemptions from the Act’s requirements). If all three factors are present,
the employee must be paid for all “hours worked.” Under the FLSA, there are
special rules for determining hours worked for live-in employees (including most
shared living providers), and if certain conditions are met, the fair value of board,
lodging, and other facilities counts towards the minimum wage requirement. The
FLSA also allows for wages to be paid in the form of a stipend, salary, or other



non-hourly wage provided that, when converted to an hourly rate each workweek,
it satisfies minimum wage and overtime pay requirements.

For purposes of this Fact Sheet, shared living arrangements are grouped into three
types: (1) those in which the consumer lives in a provider’s home; (2) those in
which the provider lives in the consumer’s home; and (3) those in which the
provider and consumer move into a new home together. The application of FLSA
principles to each of these types of shared living is described below.

1. Shared Living in a Provider’s Home

In this type of shared living arrangement, a provider allows a consumer to move
into his or her existing home in order to integrate the individual into the shared
experiences of a home and family. This type of shared living arrangement is
common in many state Medicaid systems and is often referred to as “adult foster
care” or “host home.” The primary question in this type of shared living
arrangement is whether there is an employment relationship as to which FLSA
requirements apply — that is, whether the provider is an employee of the consumer
and/or a third party who finances the cost of providing care to the consumer, or is
instead an independent contractor.

Determining whether a provider is an employee or an independent contractor
requires consideration of the “economic realities” of the relationship between the
provider and a potential employer. The economic realities test examines a number
of factors relevant to whether a provider is economically dependent on the
consumer or the third party. The fact-specific analysis distinguishes an independent
contractor engaged in a business of his or her own from a worker who, as a matter
of economic reality, follows the usual path of an employee and is dependent on the
employer he or she serves. The factors commonly considered, along with a more
detailed explanation of the economic realities test, can be found in Fact Sheet 13:

Employment Relationship Under the FLSA and in Eact Sheet 79E: Joint

Employment in Domestic Service Employment Under the FLSA. The FLSA does
not require payment of minimum wage and overtime compensation to providers

who are properly categorized as independent contractors.

1(a) Arrangements in which there is not an employment relationship (i.e., the
provider is an independent contractor).

In most shared living arrangements in a provider’s home, the provider will not be
an employee of the consumer. Of the economic realities test factors, two — the
degree of control the potential employer exercises over the worker and the extent of
the relative investments of the worker and potential employer — are most relevant
to the analysis in this type of shared living program, and in typical circumstances,
neither will point to the existence of an employment relationship. First, the provider
will typically determine (with consideration to the consumer’s needs and
preferences) much of the way daily life proceeds, such as the routines and
schedules within the home. In other words, although the provider takes the
consumer’s preferences into account, on the whole, an adult foster care provider
often integrates the consumer into an existing set of circumstances rather than
taking direction from the consumer. Second, in such arrangements the provider
makes investments to take on the provider role, whereas the consumer has not.
Specifically, the provider has obtained and maintains the home in which the
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services are provided and may have made modifications to the home, such as
making a bathroom wheelchair accessible or transforming a first-floor room into a
bedroom, in order to be permitted to become the consumer’s provider.

In adult foster care arrangements in which the third party’s role is limited, as is
generally true, the provider will also not be an employee of a third party (such as
the state, an adult foster care agency, or another third party acting on the state’s
behalf). Specifically, under the economic realities test, the third party will likely
not be an employer of the provider if the third party’s involvement is to recruit
providers into the program, facilitate matching of consumers and providers, oversee
quality management and monitoring compliance with licensing and other program
requirements once the arrangement is established, and set the amount the adult
foster care provider will be paid, i.e., if it does not determine whether a provider
will choose to participate in the program, whether a provider will bring a particular
consumer into his or her home, or, importantly, how the day-to-day activities of the
home and provision of services to the consumer will occur. However, as discussed
below in Section 1(b), in circumstances in which the third party has more
involvement in the workplace, there will often be an employment relationship
between the third party and the provider.

Some state programs allow a family member of the consumer to be an adult foster
care provider. The provider’s status as a family member (as opposed to being
unrelated to the consumer) and the fact that the consumer may have already lived
with the family member before he or she became a provider is not determinative of
whether the family member is an employee or independent contractor. The same
economic realities analysis applies to each provider whether he or she is a family
member of the consumer or not.

1(b) Arrangements in which there is an employment relationship.

Because the analysis of whether an employment relationship exists is fact-specific,
it could also be the case that a provider is an employee where a consumer lives in a
provider’s home or a program is called adult foster care or host home. In
arrangements in which a third party (perhaps through a case manager) is so
involved in the provider’s relationship with the consumer that the third party’s role
becomes one of direction and management of the workplace, the provider will be
an employee of that third party rather than an independent contractor. For example,
the provider will likely be an employee of a third party that finds and rents a
residence in which the arrangement can occur, or whose case manager makes
frequent visits or phone calls to the home specifically to instruct the provider about
particular tasks to perform or ways to fulfill or not fulfill duties. Additionally, if
adult foster care providers are part of a collective bargaining agreement with a third
party, such as a state, that entity may be a third party employer if the terms of the
agreement reflect sufficient involvement by the third party with the providers’
conditions of employment, such as wages and benefits.

In adult foster care arrangements in which an employment relationship does, in
fact, exist between a provider and a third party, two other conditions — exemptions
and coverage — must be examined before determining whether the employer is
required to comply with FLSA requirements. First, as addressed in the October
2013 Final Rule, third party employers may no longer claim the companionship
services exemption from minimum wage and overtime or the live-in domestic



service employee exemption from overtime pay. The second condition is coverage.
As explained in greater detail in the Al, any state or state agency that employs a
home care provider is, by definition, covered by the FLSA, while a private agency
may be covered if its annual gross volume of business is at least $500,000. And a
provider employed by a private agency that fails to meet that dollar threshold
would still be individually covered if he or she regularly travels between states
during the course of the job. Under any of these conditions in which coverage is
met, the provider is entitled to receive at least the federal minimum wage and
overtime pay from the third party.

For cases in which the FLSA does apply, see Sections 4 and 5 below and the Al for
a discussion of certain FLSA principles related to hours worked and compensation.

2. Shared Living in a Consumer’s Home

In this type of shared living arrangement, a provider moves into a consumer’s home
to perform services such as providing fellowship and protection, helping integrate
the consumer into the community, or merely being present during nights in case of
an emergency. These arrangements are sometimes called roommate arrangements.
Typically, the provider lives rent-free in the consumer’s home and might or might
not receive additional payment. These arrangements are often funded by Medicaid
but may also be funded by another public program or privately. The threshold issue
in these types of shared living arrangements is whether the consumer is the sole
employer (and if so, whether an exemption applies) or whether there also is a third
party that is a joint employer. As explained in Section 1, determining whether or
not an employment relationship exists requires assessing the economic realities of
the relationships between the provider and the consumer as well as the provider and
any third party.

2(a) Whether consumers must comply with the FLSA under these arrangements

When a provider moves into a consumer’s home to provide services, the provider
will typically be the employee of the consumer. Several facts lead to a
determination that in this type of shared living arrangement, the provider is not like
an independent business: the consumer is likely to set the provider’s schedule,
direct the provider how and when to perform certain tasks, and otherwise control
the provider’s work. Additionally, the provider is unlikely to have invested in the
arrangement, whereas the consumer has acquired a home in which there is
sufficient space for the provider to also reside and as the owner/lessee, has overall
control of the premises where the work is being performed.

After reaching the conclusion that an employment relationship does exist between a
provider and a consumer, two other conditions must be considered before
determining that the consumer is required to comply with FLSA requirements.
First, the consumer must be an FLSA-covered employer. As explained in the Al,
shared living arrangements in which the provider moves into the consumer’s home
almost certainly involve “domestic service employment,” a category of
employment that is broadly covered under the Act. Therefore, the consumer will
essentially always be a covered employer.

Second, depending on the arrangement, a consumer employing a provider may be
able to apply certain exemptions from paying minimum wage and/or overtime:



e Companionship Services Exemption: Under the October 2013 Final Rule, a
consumer is exempted from paying minimum wage and overtime pay to
direct care workers who provide “fellowship” and “protection” to consumers.

If the provider performs medically related tasks or spends more than 20
percent of work time providing “care” (defined as assisting with activities of
daily living (“ADLs”) and instrumental activities of daily living (“IADLSs”)),
the consumer may not claim the companionship services exemption. See Fact
Sheet #79A: Companionship Services Under the FLSA. While the
applicability of this exemption must be analyzed based on the facts of a
specific arrangement, it is likely that a consumer will be able to apply the
companionship exemption in living arrangements in which the provider’s
only responsibility is to spend nights at the consumer’s residence in case of
an emergency.

o Live-in Domestic Service Overtime Exemption: If a provider lives in the
consumer’s residence permanently or for extended periods of time (as
opposed to, for instance, working an overnight shift), as will often be the
case in shared living arrangements that occur in a consumer’s home, a
consumer may claim the live-in domestic service exemption from overtime
even if the companionship services exemption may not be claimed. For
details on what constitutes a “live-in” domestic service worker and other
conditions of the exemption, see Fact Sheet #79B: Live-In Domestic Service
Workers Under the FLSA. In these circumstances, the consumer is exempt
only from paying the FLSA overtime premium and must still pay at least the
federal minimum wage for all hours worked (unless the companionship
services exemption described in the previous paragraph applies).

In situations in which a consumer employs a provider, is a covered employer, and
is unable to claim FLSA exemptions, see Sections 4 and 5 below for an analysis of
how certain FLSA principles apply, including using the value of rent or board to
offset wage obligations and creating agreements with providers to exclude certain
sleep time and other personal breaks from hours worked.

2(b) Whether states and other third parties must also comply with the FLSA as
joint employers under these arrangements

A third party (such as the state, a shared living agency, or another third party acting
on the state’s behalf) could be a joint employer along with a consumer in shared
living arrangements in a consumer’s home. Determining whether a third party is an
employer under these programs requires consideration of the economic realities
test, as described above in Section 1 related to arrangements that take place in a
provider’s home. (Also, see Fact Sheets 13 and 79E.)

One of a number of factors that must be considered in assessing whether a provider
is employed by a third party is the extent of the control the third party exercises in
the arrangement. The more involved a third party becomes in directing the manner
in which the provider performs the work (such as determining the tasks the
provider performs or the manner in which he or she performs them), the more
likely it is that the third party is an employer and therefore subject to the FLSA. For
instance, if a provider must ask the third party’s permission to be away from the
residence or to make a change to the consumer’s daily schedule, those facts weigh
in favor of a finding that the provider is an employee. On the other hand, if a
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provider whose responsibility as a roommate is to sleep at the home must notify a
third party that she will need to be away from the residence overnight but the third
party cannot refuse to grant her request or sanction her for taking the evening off,
those facts would not weigh in favor of employee status. Additionally, if a third
party collectively bargains with providers or is otherwise involved in determining
providers’ conditions of employment—such as, but not limited to, wage rates,
vacation or sick time, health insurance, or other benefits—the third party will likely
be a joint employer of the provider.

A third party employer in this type of shared living arrangement is required to pay
its providers at least the federal minimum wage and overtime pay if it is an FLSA-
covered employer. As explained in the Al, shared living arrangements that occur in
the consumer’s home involve domestic service employment, as to which special
coverage rules apply; in these situations, any third party employer will nearly
always be a covered employer. A third party may not claim any FLSA exemption
in these circumstances; the companionship services exemption and live-in domestic
service exemption are only available to consumers or their families or households.

3. Shared Living in a New Home Created by the Consumer and Provider

A wide spectrum of shared living arrangements exist, and it will not always be the
case that either the provider or the consumer previously occupied the residence in
which the arrangement occurs. For example, the two may move in together because
neither previously lived in a residence that would accommodate them both.
Whether these situations are more like those described in Section 1 (shared living
in a provider’s home) or Section 2 (shared living in a consumer’s home) depends
upon all of the circumstances that go to who controls the residence and
relationship. Relevant facts include who identified the residence, arranged to buy or
lease it, furnished common areas, maintains the residence (for example, by
cleaning it and making repairs), and pays the mortgage or rent. No single fact alone
is controlling.

Under arrangements in which the provider has primary control over the residence
and relationship, the consumer likely does not employ the provider, and the
analysis of whether a third party is an employer of the provider described in
Section 1 applies. For example, if in order to become an adult foster care provider,
an individual moves from a one-bedroom to a two-bedroom apartment, furnishing
the apartment except for the second bedroom and arranging for certain upgrades so
that it meets program requirements, and then a consumer moves in and his name is
added to the lease, the provider is likely not an employee of the consumer.

On the other hand, under arrangements in which the consumer exercises control
over the residence, either in a situation in which the consumer controls the newly
established home or where control over the home is shared, it is likely that the
consumer employs the provider and the analysis described in Section 2, including
whether a third party is an employer, applies. For example, if a provider and
consumer are matched as roommates through a Medicaid-funded program and then
jointly identify and rent an apartment they like, furnish the apartment, and take on
responsibility for keeping the apartment clean and purchasing food, assuming the
consumer exercises control over the residence, the provider is likely employed by
the consumer. A complete analysis should still be performed pursuant to the
discussion in Section 2.



4. FLSA principles for determining hours worked and compensation for
shared living providers

If, following a fact-specific analysis of specific shared living arrangements, the
consumer and/or the state or other third party must comply with the FLSA’s wage
requirements, certain FLSA principles may be relevant.

Reasonable agreements. Because of the intertwined nature of a live-in provider’s
work and personal activities, it is often difficult to determine what constitutes hours
worked (in other words, what time must be paid). The employer and provider may
come to a “reasonable agreement” to exclude from paid hours worked the amount
of time the provider spends engaging in typical private pursuits, such as eating,
sleeping, entertaining, and other periods of complete freedom from all duties. Any
calls to duty during these otherwise unpaid periods must be paid. Sleep time of no
more than eight hours may be excluded if the provider can generally enjoy
uninterrupted sleep. To exclude off-duty breaks other than meal and sleep time,
they must be long enough to enable the provider to make effective use of his or her
own time.

A reasonable agreement should also clearly and specifically identify the tasks the
provider is required to perform. While certain provider activities can be clearly
categorized as hours worked (such as helping a consumer bathe) and certain others
are clearly personal time (such as a provider attending classes during a period of
time she is completely relieved of duties), some activities do not always constitute
either on- or off-duty time. For instance, going to a community event together at a
time when the provider could choose to spend time apart from the consumer may
be considered an unpaid, shared social outing under a reasonable agreement that
only requires the provider to assist the consumer at certain times during the day. On
the other hand, attending the same event together may be considered hours worked
if the reasonable agreement states that the provider’s duties include engaging the
consumer in these very sorts of community activities. Determining hours worked in
some arrangements may involve a potentially complicated analysis; therefore,
reasonable agreements entered into by a live-in provider and an employer should
accurately reflect the work that is required to be performed and cannot be used to
improperly limit the number of hours that are paid. Furthermore, regardless of what
the agreement anticipates, the actual amount of time a provider spends performing
work tasks must be compensated. For instance, if the agreement provides for 6
hours of paid assistance each day but the consumer needs 9 hours on a particular
day, those additional hours must be counted as compensable hours worked.

As explained in the Final Rule (and noted in the Al), in the case of a provider who
is a family or preexisting household member of the consumer, some unpaid
services, often called “natural supports” in the context of Medicaid programs, may
be outside the scope of the reasonable agreement. If the reasonable agreement does
not treat the provider unequally because he or she is a family or household
member, such differentiation between the employment relationship and familial
relationship is permitted.

Sleep time. For a provider who lives on the consumer’s premises permanently (i.e.,
has no other home), an employer, under certain circumstances, may exclude sleep
time, even in arrangements in which the provider is required to remain on the



premises overnight. This exclusion is only permissible when the time is during
normal sleeping hours, i.e., overnight rather than during the daytime. No more than
eight hours per night of sleep time may be excluded. As with other off-duty time,
any interruption to sleep time by a call to duty must be paid regardless of an
agreement to exclude the time. And importantly, in order to deduct sleep time, the
provider must typically be paid for some hours during non-sleep time such as in the
early morning, late evening, or on weekends. Although the Department has not set
a specific number of hours that must be compensated in order to permit the
exclusion of sleep time in arrangements where the provider is required to spend
overnight hours on the premises, the circumstances must be such that the
agreement regarding work and non-work time is reasonable. For example, if a
provider and her employer agree to exclude eight hours of sleep time per night and
the provider is paid an hourly rate for services she performs between the hours of
8:00pm and 10:00pm each evening and 6:00am and 8:00am each morning, that
agreement would typically be reasonable. Or if a provider’s sole responsibility is to
be at the residence five nights a week from 10:00pm to 8:00am, it will likely be
reasonable to agree to treat two of those ten hours as hours worked and exclude the
remaining eight hours as sleep time. Similarly, it will typically be reasonable to
exclude sleep time during weeknights if the provider and employer agree that four
hours per day spent in the residence on two weekdays and each weekend day are
hours worked that must be compensated. On the other hand, if a provider’s sole
responsibility is to be at the residence for eight hours each night, an agreement to
exclude all time the provider is required to be on the premises will not be
reasonable, nor would an agreement to consider one hour per day to be hours
worked.

Rent and utilities. Under some of these shared living arrangements, the provider is
compensated either partially or fully by being able to live rent-free in the
consumer’s home. Section 3(m) of the FLSA allows an employer to credit the fair
value of the board, lodging, and other facilities towards the minimum wage
requirement provided certain conditions are met. See the Al for a complete list of
requirements for claiming this credit. Of course, the employer must still meet its
wage obligation. For example, a provider receives cash wages of $180 in a
workweek for 30 hours of work, plus free rent and utilities valued at $100 per
week. Adding the wage plus rent and utilities credit together then dividing by the
number of hours worked ($280 / 30) results in an amount of $9.33 per hour.
Assuming the rent and utilities credit is properly taken, this payment structure
complies with the federal minimum wage requirement. If during the following
week, the same provider worked for 50 hours and received $300 in cash wages in
addition to the $100 value of rent and utilities, the employer’s minimum wage
obligation would still be met, but the provider would be due overtime
compensation. Specifically, she would receive a total of $400, or $8 ($400 / 50) per
hour, and her employer would owe her one-half times that regular rate for the 10
hours worked over 40—i.e., an additional $40 ($8 x .5 x 10)—in overtime
compensation. Furthermore, the section 3(m) credit may be the sole payment a live-
in employee receives, provided it is sufficient to cover the employer’s minimum
wage obligation. For example, a provider whose reasonable agreement anticipates
12 hours per week of paid work (with the remaining time she is on the premises
excluded as off-duty time or sleep time) could be compensated entirely by not
paying rent. If the fair value of her lodging is $500 per month (or $115.38 per
week), her arrangement complies with the FLSA because she receives $9.62 per



hour ($115.38 / 12).
5. Compliance with the FLSA

If the FLSA’s minimum wage requirement applies, an employee must be paid at
least the minimum wage for all hours worked. If its overtime pay requirement
applies, an employee must receive one and a half times her regular rate of pay for
all hours worked over 40 in the workweek.

In shared living arrangements, a provider may receive compensation in the form of
hourly wages, a daily or monthly stipend, a weekly or monthly salary, room and
board, or as some combination of such payments. The FLSA allows an employer to
take credit for these various types of compensation as described below.

5(a) Minimum wage

The federal minimum wage is currently $7.25 per hour. An hourly wage of that
much or more satisfies the federal minimum wage requirement. If an employee
receives a daily stipend, the total amount of the stipends received in a workweek
divided by the number of hours worked that week is the hourly rate, which must be
equal to or greater than minimum wage. For example, if a provider receives $68 per
day and works seven hours each day five days per week, she has received $9.71
(($68 x 5) / (7 x 5)) per hour, and the federal minimum wage requirement has
therefore been met. If an employee receives a monthly stipend, that amount is
multiplied by 12 and divided by 52 to determine the weekly rate, which is then
divided by the number of hours worked each week to calculate the hourly rate. So a
provider who receives $1750 per month has earned a $403.85 ($1750 x 12 / 52)
weekly rate, and if she works 40 hours in a particular workweek, she has earned
$10.10 ($403.85 / 40) per hour. The same formula also applies to a salary or any
other compensation that is not expressed as an hourly wage.

5(b) Overtime

Where the FLSA’s overtime compensation requirement applies, an employee must
receive one and one-half times her regular hourly rate of pay for all hours worked
over 40 in a workweek. For example, if a provider receives $57 as a daily rate and
works seven hours for each of seven days in a particular workweek, she would be
owed an additional $36.63 for that week because her hourly rate is $8.14 ($57 / 7),
one half of that is $4.07, and she must receive overtime compensation for 9 hours
(the number over 40 worked in the week). See Fact Sheet 23: Overtime Pay

Requirements of the FLSA.

5(c) Recordkeeping

In addition to its minimum wage and overtime requirements, the FLSA mandates
that employers keep records regarding its employees, their hours worked, and their
compensation. In particular, an employer of a live-in provider must maintain the
reasonable agreement with the employee regarding hours worked and, as of
January 1, 2015 when the Final Rule takes effect will also be responsible for
keeping records of the actual hours worked by the provider rather than merely
relying on the reasonable agreement. See Fact Sheet #79C: Recordkeeping

Requirements for Individuals, Families, or Households Who Employ Domestic
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Service Workers Under the FLSA.

Determining whether FLSA minimum wage and overtime pay requirements apply
to particular shared living arrangements requires a fact-specific analysis. This
diagram, along with the Fact Sheet discussion, may help illustrate generally
whether and how the FLSA applies to some common scenarios.
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For additional information, visit our Wage and Hour Division Website:
http://www.wagehour.dol.gov and/or call our toll-free information and
helpline, available 8 a.m. to 5 p.m. in your time zone, 1-866-4USWAGE (1-866-

487-9243).

This publication is for general information and is not to be considered in the same
light as official statements of position contained in the Department’s regulations.

Ben Swinnen

Executive Director
Equi-Venture Farms, LLC
785 478 4148 ext 103

785 608 9090 cell

www.equiventurefarmslic.com
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